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DETAILED ACTION 
Response to Arguments 

1. Applicant's arguments filed 4 April 2008 have been fully considered but they are not 
persuasive. The rejections of record are maintained for the reasons below. 

2. Upon further consideration, a new rejection under 35 USC§112 is being made over the 
claims, see below. 

(Old) Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or 
described in a printed publication in this or a foreign country, before the invention 
thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year prior to 
the date of application for patent in the United States. 

4. Claims 1-2, 11- 23, 32-44, 46-49 rejected under 35 U.S.C. 102(b) as being anticipated by 
JP 2002-180082 or WO 02/06505 or Kawashima et al. or Namal et al. or Yoshida et al. or 
under 35 U.S.C. 102(a) as being anticipated by WO 03/004667. 

Applicant argues the following: 

4.1 JP 2002-180082 [hereinafter the '082 application] 

The '082 application describes the productions of a structural triglyceride having C03- 
polyunsaturated fatty acid at position 2, and having middle chain fatty acids at positions 1 
and 3, and the use thereof for treatment of some diseases or symptoms. However, the '082 
application does not describe the triglycerides recited in the amended claims. Thus, the '082 
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application does not teach or suggest all the elements of the claims as amended. 
Accordingly, the rejection can be withdrawn in view of this reference. 

4.2 Kawashima et al. , JAOCSD (2001) 

Kawashima describes an enzymatic process for production of a structural lipid having 
^-polyunsaturated fatty acid at position 2 and having middle chain fatty acids at positions 1 
and 3. The polyunsaturated fatty acids are docosahexanoic acid and eicosapentaenoic acid 
from fish oil and microbial produced arachidonic acid. Kawashima does not describe the 
triglycerides recited in the amended claims. Thus, Kawashima application does not teach or 
suggest all the elements of the claims as amended. Accordingly, the rejection can be 
withdrawn in view of Kawashima. 

4.3 Sananayake et al., Lipids (2002) 

All Sananayake describes is transesterification of oils such as borage oil, evening 
primrose oil, etc. so as to change positions of fatty acids on glyceride. The reference is thus 
irrelevant to the claims as amended. The rejection of the claims over this reference can also 
be withdrawn. 

4.4 Yoshida et al., J. Nutr. Sc i. Vitaminol. (1999) 

Yoshida only describes that in natural seal oil, docosahexanoic acid and 
eicosapentaenoic acid are mainly positioned in triglyceride and are mainly positioned on 
position 2 in fish oil. Yoshida does not teach or suggest the presently claimed triglycerides. 
Accordingly, the rejection of the claims over this reference can also be withdrawn. 

4.5 WO 02/06505 

The PCT application describes a process for producing a structural lipid having 
polyunsaturated fatty acids (docosahexanoic acid, eicosapentaenoic acid, arachidonic acid) 
on position 2 and middle chain fatty acids on positions 1 and 3. The PCT application therefore 
does not teach or suggest the triglycerides of the amended claims. Thus, the rejection of the 
claims over this reference can be withdrawn. 

4.6 WO 03/04667 

This PCT application describes a process for producing a structural lipid having 006- 
polyunsaturated fatty acid (ARA or DGLA) at position 2 and middle chain fatty acids on 
positions 1 and 3. This PCT application does not teach the triglycerides recited in the 
amended claims. Thus, the PCT application does not teach or suggest the amended claims. 
The rejection of the claims over this reference can also be withdrawn. 
Therefore, none of the references teach or suggest all the limitations of the claims as 
amended. Accordingly, the rejection under § 102(a) or (b) over these references can be 
withdrawn, and the claims allowed. 

Examiner's Response 
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As seen supra, applicant concurs with the examiner it stating that the references 
teach omega fatty acids in the sn2 position. However, it is argued that the claims as 
amended are not anticipated by these references. 

Claims 1 & 22 have been amended to list specific omega 3 & omega 6 fatty acids and 
recites omega 9 fatty acids broadly applicable for the sn2 position. Both of these claims 
state that the lipid-improving agent can contain one or more triglycerides with the required 
omega PUFA in the sn2 position. Since there are no limitations placed on the sm & sn3 
positions and these references teach the required sn2 position, they still render the instant 
invention as claimed anticipated. 

Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 2, 11-21, 43, 46-49 rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 2, 11-21, 43, 46-48 recite the limitation "lipid-improving agent" in line 1. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim 1 from which these claims depend from read on a "liquid-improving agent" not 
a "lipid-improving agent". Based on this, claims 2, 11-21, 43, 46-48 lacks antecedent basis. 
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Claims 43, 46-48 additionally lack antecedent basis in regard to the term 
"composition" found in line 1 of the claim. There is no mention of a "composition" in claim 1 
just a "lipid-improving agent", thereby rendering it indefinite for lacking antecedent basis. 

Claims 18-21, 39-42 additionally lack antecedent basis regarding the function of the 
lipid-improving agent. As written on page 4 of the specification, the lipid-improving agent 
enhances the expression of hepatic PPARa which is a transcription factor of an intranuclear 
receptor type and/or related gene and suppresses the expression of PPARa of fat tissues 
and/or related gene. This being its inherent characteristics thereby lacks antecedent basis as cited 
in these claims. 

Claims 12-13, 33"34, 47 are rendered indefinite by not containing proper Markush 
language. Claim terminology needs to be standardized in claim(s) 12-13, 33-34, 47. The 
language should be amended to read "selected from a group consisting of so that standard 
Markush terminology is used. 

Double Patenting 

5. Claim 44 provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 19-25 of copending Application No. 
10/485,456. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because both applications embrace a food composition wherein 
the sn2 is occupied by an omega 6 PUFA and the sm & sn3 positions with a saturated FA. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 
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5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DEBORAH D. CARR whose telephone number is (571)272- 
0637. The examiner can normally be reached on Monday-Friday 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel M. Sullivan can be reached on 571-272-0779. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 
571-272-1000. 

/Deborah D Carr/ 
Primary Examiner 
Art Unit 1621 

Ddc 
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DETAILED ACTION 
Response to Arguments 

1. Applicant's arguments filed 4 April 2008 have been fully considered but they are not 
persuasive. The rejections of record are maintained for the reasons below. 

2. Upon further consideration, a new rejection under 35 USC§112 is being made over the 
claims, see below. 

(Old) Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or 
described in a printed publication in this or a foreign country, before the invention 
thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year prior to 
the date of application for patent in the United States. 

4. Claims 1-2, 11- 23, 32-44, 46-49 rejected under 35 U.S.C. 102(b) as being anticipated by 
JP 2002-180082 or WO 02/06505 or Kawashima et al. or Namal et al. or Yoshida et al. or 
under 35 U.S.C. 102(a) as being anticipated by WO 03/004667. 

Applicant argues the following: 

4.1 JP 2002-180 082 [hereinafter the f o82 application] 

The '082 application describes the productions of a structural triglyceride having 003- 
polyunsaturated fatty acid at position 2, and having middle chain fatty acids at positions 1 
and 3, and the use thereof for treatment of some diseases or symptoms. However, the '082 
application does not describe the triglycerides recited in the amended claims. Thus, the '082 
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application does not teach or suggest all the elements of the claims as amended. 
Accordingly, the rejection can be withdrawn in view of this reference. 

4.2 Kawashima et al. f JAOCSD (2001) 

Kawashima describes an enzymatic process for production of a structural lipid having 
^-polyunsaturated fatty acid at position 2 and having middle chain fatty acids at positions 1 
and 3. The polyunsaturated fatty acids are docosahexanoic acid and eicosapentaenoic acid 
from fish oil and microbial produced arachidonic acid. Kawashima does not describe the 
triglycerides recited in the amended claims. Thus, Kawashima application does not teach or 
suggest all the elements of the claims as amended. Accordingly, the rejection can be 
withdrawn in view of Kawashima. 

4.3 Sananayake et al., Lipids (2002) 

All Sananayake describes is transesterification of oils such as borage oil, evening 
primrose oil, etc. so as to change positions of fatty acids on glyceride. The reference is thus 
irrelevant to the claims as amended. The rejection of the claims over this reference can also 
be withdrawn. 

4.4 Yoshida et al., J. Nutr. Sci. Vitaminol. ( 1999) 

Yoshida only describes that in natural seal oil, docosahexanoic acid and 
eicosapentaenoic acid are mainly positioned in triglyceride and are mainly positioned on 
position 2 in fish oil. Yoshida does not teach or suggest the presently claimed triglycerides. 
Accordingly, the rejection of the claims over this reference can also be withdrawn. 

4.5 WO 02/065 05 

The PCT application describes a process for producing a structural lipid having 
polyunsaturated fatty acids (docosahexanoic acid, eicosapentaenoic acid, arachidonic acid) 
on position 2 and middle chain fatty acids on positions 1 and 3. The PCT application therefore 
does not teach or suggest the triglycerides of the amended claims. Thus, the rejection of the 
claims over this reference can be withdrawn. 

4.6 WO 0 3/04667 

This PCT application describes a process for producing a structural lipid having cd6- 
polyunsaturated fatty acid (ARA or DGLA) at position 2 and middle chain fatty acids on 
positions 1 and 3. This PCT application does not teach the triglycerides recited in the 
amended claims. Thus, the PCT application does not teach or suggest the amended claims. 
The rejection of the claims over this reference can also be withdrawn. 
Therefore, none of the references teach or suggest all the limitations of the claims as 
amended. Accordingly, the rejection under § 102(a) or (b) over these references can be 
withdrawn, and the claims allowed. 

Examiner's Response 
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As seen supra, applicant concurs with the examiner it stating that the references 
teach omega fatty acids in the sn2 position. However, it is argued that the claims as 
amended are not anticipated by these references. 

Claims 1 & 22 have been amended to list specific omega 3 & omega 6 fatty acids and 
recites omega 9 fatty acids broadly applicable for the sn2 position. Both of these claims 
state that the lipid-improving agent can contain one or more triglycerides with the required 
omega PUFA in the sn2 position. Since there are no limitations placed on the sm & sn3 
positions and these references teach the required sn2 position, they still render the instant 
invention as claimed anticipated. 

Claim Rejections - 35 USC $ 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 2, 11-21, 43, 46-49 rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 2, 11-21, 43, 46-48 recite the limitation "lipid-improving agent" in line 1. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim 1 from which these claims depend from read on a "liquid-improving agent" not 
a "lipid-improving agent". Based on this, claims 2, 11-21, 43, 46-48 lacks antecedent basis. 
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Claims 43, 46-48 additionally lack antecedent basis in regard to the term 
"composition" found in line 1 of the claim. There is no mention of a "composition" in claim 1 
just a "lipid-improving agent", thereby rendering it indefinite for lacking antecedent basis. 

Claims 18-21, 39-42 additionally lack antecedent basis regarding the function of the 
lipid-improving agent. As written on page 4 of the specification, the lipid-improving agent 
enhances the expression of hepatic PPARa which is a transcription factor of an intranuclear 
receptor type and/or related gene and suppresses the expression of PPARa of fat tissues 
and/or related gene. This being its inherent characteristics thereby lacks antecedent basis as cited 
in these claims. 

Claims 12-13, 33"34> 47 are rendered indefinite by not containing proper Markush 
language. Claim terminology needs to be standardized in claim(s) 12-13, 33~34> 47- The 
language should be amended to read "selected from a group consisting of so that standard 
Markush terminology is used. 

Double Patenting 

5. Claim 44 provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 19-25 of copending Application No. 
10/485,456. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because both applications embrace a food composition wherein 
the sn2 is occupied by an omega 6 PUFA and the sm & sn3 positions with a saturated FA. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 
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5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DEBORAH D. CARR whose telephone number is (571)272- 
0637. The examiner can normally be reached on Monday-Friday 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel M. Sullivan can be reached on 571-272-0779. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 
571-272-1000. 

/Deborah D Carr/ 
Primary Examiner 
Art Unit 1621 

Ddc 



